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Discussion Topics

• Types of intellectual property in China—potential issues 
for pharma

• Territoriality
• The enforcement system in China
• U.S. and Chinese IPR enforcement resources
• Intellectual property is private property
• Common sense:  The first line of defense
• Thinking strategically
• Not pulling the rip cord:  Surviving a trade fair
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Types of Intellectual Property in China

• PATENT:  Protects an invention, design, or utilitarian features of a 
product.  Term of protection in China (non-renewable):  20 yrs 
(invention), 10 yrs (design), 10 yrs (utility model) patents.  Utility 
models and design patents are NOT substantively examined before 
issuance and are quick and cheap to obtain.  Associated issues for 
pharma: genetic resource disclosure, no patent term extension, “junk” 
patenting surrounds, claims translation, patentable subject matter

• TRADEMARK:   A word, phrase, symbol, or design, or combination 
identifying the source of goods or services.  Term of protection in 
China (renewable):  10 yrs.  (The term “counterfeiting” often is used 
with trademark issues.)  Associated issues: trademark squatting

• COPYRIGHT:  Protects an original work in a (fixed) medium of 
expression (books, music, sculpture, movies, software).  Term of 
protection in China (non-renewable):  For individual authors, life of 
the author plus 50 years.  For foreign entities:  50 years.  (The term 
“piracy” is used with copyright issues.)  3



• TRADE SECRET:  Confidential economic information 
that gives its owner a competitive advantage by reason of 
its secrecy, such as a formulary, business plan, or 
manufacturing technique.  In China, unfair competition 
laws are used to protect and litigate trade secret cases.  
Overlap in China between state secrets and commercial or 
trade secrets is not always clear, particularly when a State-
Owned Enterprise is involved.

• OTHER:  Regulatory data protection issues (critical issue)
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Territoriality

• Registrations of patents, trademarks, and copyrights are 
good only in the country in which they are registered.  
Rights stop at the border.

• This means that these rights must be secured on a country-
by-country basis.

• U.S:  First to USE or INVENT
• China:  First to FILE

• U.S. Patents and Trademarks:  www.uspto.gov
• U.S. Copyrights:   www.copyright.gov
• Chinese Patents:  http://www.sipo.gov.cn/sipo_English/
• Chinese Trademarks:  

http://sbj.saic.gov.cn/english/index_e.asp
• Chinese Copyrights:   http://www.ncac.gov.cn
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The Enforcement System in China

Civil Enforcement

Border Enforcement

Criminal Enforcement

Administrative 
Enforcement



U.S. and Chinese IPR Enforcement Resources
U.S. Immigration and Customs Enforcement’s (ICE) 
National IPR Coordination Center
U.S. Department of Justice’s Computer Crime and 
Intellectual Property Section (CCIPS)
U.S. www.stopfakes.gov
U.S. Embassy in Beijing, China – IPR information toolkit
U.S. Customs and Border Protection e-Recordation 
website for recording registered trademarks and 
copyrights
China’s Economic Crimes Investigation Division (ECID) 
of the Public Security Bureau (PSB)
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http://www.stopfakes.gov/
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U.S. Immigration and Customs Enforcement National IPR Coordination Center
http://www.ice.gov/iprcenter/

Customs/Border-control authorities
Develop and maintain recordation system

Copyrights
Trademarks
Other IP rights

Investigate complaints from private sector/rights holders
Track importers’ activities
Track other shipments of same products
Track other shipments from same ports
Track Infringement to Its Source

Exercise Ex Officio Authority

http://www.ice.gov/iprcenter/


U.S. Department of Justice
Computer Crime and Intellectual Property Section (CCIPS)

http://www.justice.gov/criminal/cybercrime/
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http://www.justice.gov/criminal/cybercrime/


www.stopfakes.gov
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U.S. Embassy, Beijing, China:  IPR Information Toolkit
http://beijing.usembassy-china.org.cn/ipr.html
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http://beijing.usembassy-china.org.cn/ipr.html


U.S. Customs and Border Protection e-Recordation website
for recording registered trademarks and copyrights

https://apps.cbp.gov/e-recordations/
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https://apps.cbp.gov/e-recordations/


Intellectual Property is Private Property

• Intellectual property rights are private rights.  The owner of a patent, 
trademark, or copyright who finds it being infringed or illegally copied 
must commence action to stop it.  The U.S. Government cannot do this 
for you.

• The U.S. Government cannot serve as a rights-holder’s attorney.  
Individuals and businesses should protect their rights using the services 
of COMBINED advice from qualified US AND local INTELLECTUAL 
PROPERTY counsel.  Discussions with Embassy and Consulate officials 
are not a substitute for hiring counsel to protect your rights. Selection of 
counsel is a personal choice based on numerous factors.

• Some factors to consider in hiring legal counsel:
– IP qualifications (you may need more than one lawyer if more than 1 type of IP)
– Experience with YOUR technology sector (i.e., biotech/pharma)
– Experience with China’s business and its regulatory climate
– Established relationships with local Chinese counsel/US IP counsel
– Sources: US bar associations & legal directories, trade associations, your competitors!
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Common sense:  The first line of defense

Register your patents, trademarks, and copyrights in the 
U.S., China, and wherever you do business, or THINK you 
will do business.  You cannot protect it unless it is 
registered.
BEFORE you go into a foreign country to talk about a 
potential business relationship or attend a trade show, work 
with IP counsel to develop an overall intellectual property 
rights protection strategy.  Do not disclose any IP to 
anyone until it is registered in China.  Do not depend on 
confidentiality, noncompetition, or nonsolicitation contracts 
to protect you against loss of IP or key employees in 
China---BE SURE your potential partner, partners and 
employees enter into such contracts with you, but do not 
assume these contracts will protect you effectively. DO be 
prepared to take action (and spend money) to enforce 
them, however.
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Common sense:  The first line of defense

Conduct due diligence of potential foreign partners.  Vet 
them thoroughly, and continue to monitor them, even 
after a relationship has been established.  The U.S. 
Foreign Commercial Service can help:  www.export.gov
and www.buyusa.com.
Budget for active protection (including litigation) of your 
IP in China.  Determine which parts of your IP you 
CANNOT afford to lose, perhaps within a very short time; 
consider maintaining such IP elsewhere. 
Record U.S.-registered trademarks and copyrights with 
U.S. Customs and Border Protection: 
https://apps.cbp.gov/e-recordations/. Record Chinese 
registrations with China Customs.

15

http://www.buyusa.com/
https://apps.cbp.gov/e-recordations/


Thinking strategically
Strictly limit availability of information at trade shows (e.g., limit 
number of samples displayed; no photos allowed).
Register patents, trademarks, and copyrights in key foreign 
markets where IPR violations are common. Consider 
defensive registration of house marks and key brands as 
trademarks and domain names in China (.CN).  Prevent 
trademark and domain-name squatting.  Remember that China 
is a “first-to-file” jurisdiction.
Register the copyright in catalogs, packaging, and promotional 
materials. Be prepared to be persistent, and, sometimes, 
disappointed.  You must think strategically, and be in for the 
long haul.
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